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William -and Mary
Law Review
The WILLIAM and MARY LAW REVIEW is the successor
to the WILLIAM AND MARY REVIEW OF VIRGIN[A LAW,
which had its inception in mimeographed form in 1948. The period
1949-1956 was one of formal publication on a strictly intramural
basis.
The present change in title and format represents a shift in
editorial policy opening the opportunity for publications by non-
student writers and expanding the range of subject matter which
can be utilized. However, the primary objective remains to provide
an opportunity for student legal composition and expression.
Views expressed in the contributions contained herein are
those of the writers and do not necessarily constitute the opinions
of the Editor, the Editorial Board, the Faculty, or the College of
William and Mary.
BULLETIN OF THE COLLEGE OF WILLIAM AND MARY
VOL. 51 No. 9 WILLIAM AND MARY LAW IREVIEW JULY 1957
Entered at the Post Office at Williamsburg, Virginia, July 3, 1957, under
act of August 24, 1912, as second class matter. Issued 11 times: January,
February, three issues in March, one issue in April, two issues in June, one
issue in July, one issue in August, and one in December.
The Marshall-Wythe School of Law
History. The Marshall-Wythe School of Law, the
oldest in the United States, and the second oldest in
the English speaking world, was established by Thomas
Jefferson on December 4, 1779. George Wythe was
selected as the first law professor. Among his famous
students before, at, and after teaching at William and
Mary were Thomas Jefferson, John Marshall, and Henry
Clay. The Law School flourished until the outbreak of
the War Between the States. As a result of that war
and its aftermath the School ceased to function until
its revival in 1922.
Accreditation. The Law School is on the list of
approved schools of the American Bar Association, is
a member of the Association of American Law Schools,
and is registered by the State Department of Education
of the University of the State of New York.
Degrees. The degree of Bachelor of Civil Law will
be awarded to those who satisfactorily complete ninety
hours work in law over a period of at least ninety weeks
and who have demonstrated their ethical fitness. This
is a professional degree and is the equivalent of the
more usual bachelor of laws degree.
The degree of Master of Law and Taxation will
be awarded to students with a law degree who complete
all the courses in taxation and the additional require-
ments in business administration and economics.
The degree of Master of Arts in the field of taxa-
tion will be awarded to students who complete the
requirements of the program jointly sponsored by the
Departments of Business Administration, Economics and
the School of Law.
For further information concerning admission,
scholarships and grants write to the Dean of Admis-
sions or the Dean of the Law School.
WILLIAM AND MARY LAW REVIEW
VOLUME 1 1957 NUMBER 1
CONTENTS
ARTICLES
The "Discretionary-Function" Exception of the Fed-
eral Tort Claims Act: Some Reflections on Sov-
ereign Immunity . . . . Robert C. Vaughan . . . 5
The Tax Practice Controversy in Historical Per-
spective .. ....... .. Joseph V. Anderson . . . 18
Virginia Income Taxation of Individuals-Some
Comparisons With Federal Law .. .......
............ E. McGruder Faris, Jr. 38
An Analysis of Summary Proceedings Under Special
Statutes in Virginia . . . Philip G. Denman . . . 58
Some Differences Between Federal and Virginia
Taxation in the Estate and Gift Tax Fields
. ............. .. H. Brice Graves . . . 69
Costs in Virginia . . .Norman A. Crandell . . . 79
Accident Claim Settlement-A Proposal to Elimi-
nate Unnecessary Delay James P. McGeein . . . 91
COMMENTS
Scope of Employment Test in Relation to Slander
Action ....... ............... . . . 98
Interference with Right of Contract ... ......... .101
Contempt of Probation Order .... ........... .105
Mandamus in Election Action .... .......... 107
Rule 3:21 ...... ................ . 112
Recordation of Deed of Trust as Inquiry Notice ....... .115
Compensation for Air Pressure Injury ... ........ .118
3
Modem Liability of Innkeepers Under Virginia
Statute ....... .................. .121
Subrogation Rights of Employer Barred as Against
Statutory Co-Employees .... ............ .123
NoTEs
Benrus Watch Co. Case-Judicial Recognition of
Implied Repeal of Virginia Fair Trade Act . ..... .135
Council v. Commonwealth-jNunc Pro Tunc Order
in Virginia ..................... 135
SPECIAL FEATURES
Comments Concerning Examination and Evaluation
of Titles to Real Property in Virginia ....... 139
Cumulative Index-William and Mary Review of
Virginia Law, 1949-1956 .... ........... .209
